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Dear Sir or Madam,

We hereby submit a confirmatory application (Aft(2) ECB/2004/3) based on your reply dbBe

August 2017 in which you fully refusedaccesst o t he | egal opinion AR
concerningheinterpretation of Art. 14.4 of the Stateof the ESCBand of t he ECBO.
We submit the confirmatory application on the following grounds that the ECB has a legal obligation

to disclose documents based on Article 2 (1) ECB/2004/3 in conjunction with Article 15 (3) TFEU.
Presumption of the exceptions set out idde 4 (2) ECB/2004/3 (undermining of the protection of

court proceedings and legal advice) and Article 4 (3) ECB/2004/3 (undermining of the deliberation

process) is unlawful.

1. Protection of legal advice no undermining of legitimate interestsi irrelevance of intentions,
future deliberations and 6erga omnesd effects
In your letter yowstatefil n t he case at hand, p whidhwassoughlt eas
by t he E C Braaking dadied and ontended exclusively for their infororatiand
considerationi wouldunder mi ne the ECB6s |l egitimate inte
comprehensive legal advicehis especially so since this legal advice was not only essential for the
decisionmaking bodies to feed into El-felated deberations and discussions 2915, but also
remains valid for f utstaeteh atedisildbueawialt h ohesreffeat Yoomn €
of the legal opinions delivered by external legal counsel subject to confidentiality rules (agreed in a
bil ateral contract bet ween them and the ECB)
uncensored legal adviom future occasionso

We herebyarguethat the protection of legal advieet out in the second indent of Article 4 (2)
ECB/2004/3 is not apigable. The provision of legal advice to the ECB is not undermined and there

is overriding public interest in disclosure.
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The existence of a threat the legitimate interest of the EC&n only be
invoked if that risk is reasonably foreseeable and not purely hypothetical. The ECB therefore needs
to substantiate its reasoning with specific, detadeidence thatould establish the existence of a
reasonably foreseeable and not purelyloyt het i cal t hreat to the Coun

objective and comprehensive advice.

Firstly, any intention the ECB might have regarding the exclusiveness of ordering legal opinions in
context of deliberations and discussionsisirrelevantE CB6s deal i ng with | eg
European primary law and tine legal framework oECB/2004/3. In the context of access to
documents- instead relying on any intention of state organs regarding the exclusiveness of

information- this legalframework states the principle of freedom of information and transparency.

Secondlyfuture deliberations in the EC&ounded on legal advices aret protected under Art. 4

(2) ECB/2004/3. The protection of legal advice refers to protecting an inmtigutinterest in
requesting legal opinions and receiving frank, objective and comprehensive atkoe jt protects
requesting and receiving legal advice, not any further actions regarding this legal sldreaver

the argument at isonvailbiud fadrs of uwteumrtaeg ndel i ber ati o
specific and reasonable foreseeable threat to any protections laid down in Art. 4 (1), (2) ECB/2004/3.
Taking into account that legal advices on any Article of the Statue of the ESCB andBh&ilE

alwaysi at least as long as the Article will exi§tand in contrast to legal decisions of the ECB,
remain interesting for future deliberatiohsthe case of external legal opinions in particular, even in

the event of subsequent disclosurenkraobjective and comprehensive advice can be expected in
every new opinion that follows. After being commissioned to provide a legal opinion, external experts

T unlike in the case of internal advicelraw up a legal opinion related to the individual ¢cabéang

a legal assessment of the facts of the case. Aside from being commissioned to draw up the legal
opinion, they are not in any legal or other relationship with the ECB. A potential situation in which
the legal experts have to justify themselves tee@her institutions and are therefore prevented from
giving frank, objective or comprehensive advice cannot arise. The potential need of the institution
that has commissioned the legal opinion to explain itself as a result of disclosure of the dogument i

not protected by the Transparency Decision ECB/2004/3.

Thirdly, yourefertoaéder ga omnesd6 effect publishing | ega
ability to obtain frank and uncensored legal advice on future occagigas, there is no argumen

explaining thishypothetical thesisAnd r egarding the case | aw an
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The ECJ notes, for example, with respect to the concern that disclosure of a
legal opinion could give rise to doubts as to the lamdas of legal actghat transparency and
openness contribute to the greater legitimacy of the institutions in the eyes of citizens, and strengthens
confidence in the formérAccording to the ECJ, it is rather a lack of information and debate that
raises doubts in citizen®cerning the legal act itself, as well as the decisiaking process as a
whole? since as long as the institution provides convincing reasoning as to why a certain legal
position in a legal opinion is not followed, unfounded doubts cannot arise as lewfuiness of a

legal act adopted by the institutidn.

2. Documents for internal use as part of deliberations and preliminary consultations within the

ECB and overriding public interest

You state,A The | egal inermméedioipovide legak expage to enrich the internal
considerations of the decisionaking bodies and support thetlA-related deliberations and
discussions not only in 2015, but also on future occasions. As such, it served any ongoing or future
considerations of cases withinthec o pe o f Arrt 4 (3) E@B/2a04/B prdtectdocments
referenced to a decision which has already been made. Only the freedom of decision remains as
something to be protected in relation to any future decisions.

The legal opinion concerned amterpretation of a norm of a statue of the ESCB and ERDB.
interpretation of a norm islagal methodology to access the framework of any actions or measures
grounded on this norm. It frames the lawfulness amdwfulnesof actions takemn the grounaf

this norm.Every legal advice concerning an interpretation of a norm is made for future occasions.

That is why here isanoverriding public interest in flication of the legal opinion:

First, a legal opinion and legal advice abthd interpretatiorof a norm showshe lawfulness or
unlawfulness of theuture actions of European institutiorgrounded on this norm. ktannot
undermine the protection of the public interest. On the contrary, the unlawful actions of European
public bodies are never endtl to protection in the public interest for reasons of the rule of law alone.
The European institution cannot have an interest in withholding such legal opinions, because the legal
assessmert and consequently the establishment of a potentially unlavetisdnor measuresf

the ECBI is the very definition of public interest and is therefore necessarily in the public interest.

1 ECJ, judgment of 1 July 2008, Turco v Council (joined cases C-39/05 and C-52/05 P, paragraph 59); ECJ,
judgment of 21 July 2011, Sweden v Commission and MyTravel Group (C-506/08 P, paragraph 113).

2 ECJ, judgment of 1 July 2008, Turco v Council (joined cases C-39/05 and C-52/05 P, paragraph 59).

3 ECJ, judgment ibid., paragraph 60.
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Second, the first recital of Decision ECB/2004/3 should be cited with respect

to the general interest in accessibility of legainions. Pursuant to that recital, greater transparency

results in improved participation of citizens in the decisimaking process and enhances the

administration's legitimacy, effectiveness and accountability, thus strengthening the principles of

denocracy. That is of major importance if, as in the present case, the potentially unlawful actions of

a European institution are at stake. Citizens have a fundamental interest in assuring themselves of the

lawful actions of European bodies, especially in ¢hse of decisions that are made in a highly

contentious environment and in the context of political battles.

Yours faithfully,

Fabio De Masi
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