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Confirmatory application to the ECB reply dated 3 August 2017 Reference: LS/PT/2017/61

Dear Sir or Madam,

We hereby submit a confirmatory application (Art. 7 (2) ECB/2004/3) based on your reply dated 3
August 2017, in which you fully refused access to the legal opinion “Responses to questions
concerning the interpretation of Art. 14.4 of the Statute of the ESCB and of the ECB”.

We submit the confirmatory application on the following grounds that the ECB has a legal obligation
to disclose documents based on Article 2 (1) ECB/2004/3 in conjunction with Article 15 (3) TFEU.
Presumption of the exceptions set out in Article 4 (2) ECB/2004/3 (undermining of the protection of
court proceedings and legal advice) and Article 4 (3) ECB/2004/3 (undermining of the deliberation

process) is unlawful.

1. Protection of legal advice, no undermining of legitimate interests — irrelevance of intentions,
future deliberations and ‘erga omnes’ effects

In your letter you state, “In the case at hand, public release of the legal opinion — which was sought
by the ECB’s decision-making bodies and intended exclusively for their information and
consideration — would undermine the ECB’s legitimate interest in receiving frank, objective and
comprehensive legal advice. This especially so since this legal advice was not only essential for the
decision-making bodies to feed into ELA-related deliberations and discussions in 2015, but also
remains valid for future deliberations.” You further state that “[...] disclosure with ‘erga omnes’ effect
of the legal opinions delivered by external legal counsel subject to confidentiality rules (agreed in a
bilateral contract between them and the ECB) may harm the ECB’s ability to obtain frank and
uncensored legal advice on future occasions.”

We hereby argue that the protection of legal advice set out in the second indent of Article 4 (2)
ECB/2004/3 is not applicable. The provision of legal advice to the ECB is not undermined and there

is overriding public interest in disclosure.
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The existence of a threat to the legitimate interest of the ECB can only be
invoked if that risk is reasonably foreseeable and not purely hypothetical. The ECB therefore needs
to substantiate its reasoning with specific, detailed evidence that could establish the existence of a
reasonably foreseeable and not purely hypothetical threat to the Council’s interest in receiving frank,

objective and comprehensive advice.

Firstly, any intention the ECB might have regarding the exclusiveness of ordering legal opinions in
context of deliberations and discussions is irrelevant. ECB’s dealing with legal opinions is bound to
European primary law and to the legal framework of ECB/2004/3. In the context of access to
documents - instead relying on any intention of state organs regarding the exclusiveness of

information - this legal framework states the principle of freedom of information and transparency.

Secondly, future deliberations in the ECB grounded on legal advices are not protected under Art. 4
(2) ECB/2004/3. The protection of legal advice refers to protecting an institution's interest in
requesting legal opinions and receiving frank, objective and comprehensive advice. Hence, it protects
requesting and receiving legal advice, not any further actions regarding this legal advice. Moreover,
the argumentation “but also remains valid for future deliberations” actually is the opposite of a
specific and reasonable foreseeable threat to any protections laid down in Art. 4 (1), (2) ECB/2004/3.
Taking into account that legal advices on any Acrticle of the Statue of the ESCB and the ECB will
always — at least as long as the Article will exists — and in contrast to legal decisions of the ECB,
remain interesting for future deliberations. In the case of external legal opinions in particular, even in
the event of subsequent disclosure, frank, objective and comprehensive advice can be expected in
every new opinion that follows. After being commissioned to provide a legal opinion, external experts
— unlike in the case of internal advice — draw up a legal opinion related to the individual case, giving
a legal assessment of the facts of the case. Aside from being commissioned to draw up the legal
opinion, they are not in any legal or other relationship with the ECB. A potential situation in which
the legal experts have to justify themselves before other institutions and are therefore prevented from
giving frank, objective or comprehensive advice cannot arise. The potential need of the institution
that has commissioned the legal opinion to explain itself as a result of disclosure of the document is

not protected by the Transparency Decision ECB/2004/3.

Thirdly, you refer to an ‘erga omnes’ effect publishing legal opinions, that would harm the ECB’s
ability to obtain frank and uncensored legal advice on future occasions. Again, there is no argument

explaining this hypothetical thesis. And regarding the case law an ‘erga omnes’ effect is intended:
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The ECJ notes, for example, with respect to the concern that disclosure of a
legal opinion could give rise to doubts as to the lawfulness of legal acts, that transparency and
openness contribute to the greater legitimacy of the institutions in the eyes of citizens, and strengthens
confidence in the former.! According to the ECJ, it is rather a lack of information and debate that
raises doubts in citizens concerning the legal act itself, as well as the decision-making process as a
whole,? since as long as the institution provides convincing reasoning as to why a certain legal
position in a legal opinion is not followed, unfounded doubts cannot arise as to the lawfulness of a

legal act adopted by the institution.?

2. Documents for internal use as part of deliberations and preliminary consultations within the
ECB and overriding public interest

You state, “The legal opinion was intended to provide legal expertise to enrich the internal
considerations of the decision-making bodies and support their ELA-related deliberations and
discussions not only in 2015, but also on future occasions. As such, it served any ongoing or future
considerations of cases within the scope of Art. 14.4 [...].” Art. 4 (3) ECB/2004/3 protects documents
referenced to a decision which has already been made. Only the freedom of decision remains as
something to be protected in relation to any future decisions.

The legal opinion concerned an interpretation of a norm of a statue of the ESCB and ECB. The
interpretation of a norm is a legal methodology to access the framework of any actions or measures
grounded on this norm. It frames the lawfulness and unlawfulness of actions taken on the ground of
this norm. Every legal advice concerning an interpretation of a norm is made for future occasions.

That is why there is an overriding public interest in publication of the legal opinion:

First, a legal opinion and legal advice about the interpretation of a norm shows the lawfulness or
unlawfulness of the future actions of European institutions grounded on this norm. It cannot
undermine the protection of the public interest. On the contrary, the unlawful actions of European
public bodies are never entitled to protection in the public interest for reasons of the rule of law alone.
The European institution cannot have an interest in withholding such legal opinions, because the legal
assessment — and consequently the establishment of a potentially unlawful decision or measures of

the ECB — is the very definition of public interest and is therefore necessarily in the public interest.

1 ECJ, judgment of 1 July 2008, Turco v Council (joined cases C-39/05 and C-52/05 P, paragraph 59); ECJ,
judgment of 21 July 2011, Sweden v Commission and MyTravel Group (C-506/08 P, paragraph 113).

2 ECJ, judgment of 1 July 2008, Turco v Council (joined cases C-39/05 and C-52/05 P, paragraph 59).

3 ECJ, judgment ibid., paragraph 60.
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Second, the first recital of Decision ECB/2004/3 should be cited with respect
to the general interest in accessibility of legal opinions. Pursuant to that recital, greater transparency
results in improved participation of citizens in the decision-making process and enhances the
administration's legitimacy, effectiveness and accountability, thus strengthening the principles of
democracy. That is of major importance if, as in the present case, the potentially unlawful actions of
a European institution are at stake. Citizens have a fundamental interest in assuring themselves of the
lawful actions of European bodies, especially in the case of decisions that are made in a highly

contentious environment and in the context of political battles.
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